UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

WORLD TRADE CENTER PROPERTI ES LLC
S| LVERSTEI N PROPERTI ES, | NC. ; 01 Gv. 12738 (JSM
S| LVERSTEIN WIC MAGVIT. CO. LLC, 1
WORLD TRADE CENTER LLC, 2 WORLD OPINION & ORDER
TRADE CENTER LLC, 4 WORLD TRADE
CENTER LLC, 5 WORLD TRADE CENTER
LLC,
Plaintiffs,

_V__

TRAVELERS | NDEMNI TY COMPANY,

Def endant .

JOHN S. MARTIN, Jr., District Judge:

The terrorist attack on the Wrld Trade Center did damage to
human 1ives for which no amobunt of noney can provi de adequate
conpensation. It also did nassive property damage for which
nonet ary conpensation is possible. At issue in this litigation
is the extent of the liability of various insurance conpanies to
provi de that conpensation to those who had an ownership interest

in the Wrld Trade Center Conpl ex.



THE PARTI ES

In this opinion, the term*“Silverstein Parties”! refers to
entities that, after an extensive bidding process with the Port
Aut hority of New York and New Jersey, entered into 99-year | eases
for the World Trade Center Conplex in July 2001. These entities
are controlled by Larry Silverstein, a successful New York-based
real estate devel oper and businessman. [In connection with the
contenpl ated | eases, the Silverstein Parties were obliged to
procure first party property insurance coverage on the Wrld
Trade Center Properties, and the Silverstein Parties enlisted an
i nsurance broker, WIlis of New York, Inc. (*WIIlis”), to
assenbl e an insurance program

The i nsurance programset up by WIllis was designed to be a
| ayer ed program whereby clains of |oss would be initially covered
by a primary | ayer of insurance. When clainms of |oss exceeded
the primary | ayer, coverage up to specified anmounts woul d be
provi ded by excess layers. The Silverstein Parties’ insurance
program consi sted of a primary | ayer and el even excess |layers in
whi ch over twenty insurers and LI oyd s syndicates parti ci pated.

Utimately, the Silverstein Parties purchased property and

"World Trade Center Properties LLC, Silverstein Properties,
Inc., Silverstein WIC Mgnt. Co. LLC, 1 World Trade Center LLC, 2
Wrld Trade Center LLC, 4 Wrld Trade Center LLC, and 5 Wirld
Trade Center LLC. Each is a Delaware limted liability conpany
with its principal place of business in New York, except for
Silverstein Properties Inc., which is a New York corporation with
its principal place of business in New YorKk.
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busi ness interruption insurance for the Wrld Trade Center
Properties in the amount of $3.5468 billion.

The notion presently before the Court arises out of one of
several actions involving the Silverstein Parties and their
i nsurers which have been consolidated for pre-trial purposes. In
this action, the Silverstein Parties, as Plaintiffs, are suing
Def endant The Travel ers Indemity Conpany (“Travelers”), a
Connecticut corporation with its principal place of business in
Hartford, Connecticut. O the $3.5468 billion, Travel ers agreed
to provide a total of $210,620,990 of coverage “per occurrence”
in the primary and vari ous excess | ayers.

The Silverstein Parties are al so Defendants-Counterclai mants

in arelated action before this Court, SR Int’'l Bus. Ins. Co.,

Ltd. v. Wrld Trade Center Properties LLC et al., 01 CGv. 9291

(S.D.N.Y. filed Cctober 22, 2001)(JSM. In that action,
Plaintiff Sw ss Re seeks, inter alia, declaratory relief
regardi ng the insurance entitlenents of Defendants World Trade
Center Properties LLC, Silverstein Properties Inc., Silverstein
WC Managenment Co. LLC, Westfield, Inc., The Port Authority of
New York and New Jersey, GVAC Commerci al Mortgage Corporation
UBS Warburg Real Estate Investnments Inc., Wstfield WIC LLC,
Westfield Corporation Inc., Westfield Anerica, Inc., 1 Wrld
Trade Center LLC, 2 World Trade Center LLC, 4 Wrld Trade Center

LLC, 5 Wrld Trade Center LLC, and Wl ls Fargo Bank M nnesota



N.A., as Trustee for the registered holders of GVAC Commerci a
Mort gage Securities, Inc., Mrtgage-Backed Pass- Through
Certificates, Series 2001-WC. (SR Int’|l Conpl.)

In response to the SR Int’'l Conplaint, the Silverstein
Properties asserted counterclains agai nst nunmerous other insurers
seeking nonetary and declaratory relief inthe SR Int’l action.
(Wrld Trade Center Properties LLC, et al. Am Answer &
Countercls., filed on February 6, 2002). The Counterclaim
Def endants are Allianz |Insurance Conpany, Copenhagen Rei nsurance
Co. (UK) Ltd., Enployers Insurance of Wausau, Federal |nsurance
Conmpany, Great Lakes Reinsurance (UK) PLC, @ulf Insurance
Conmpany, Hartford Fire Insurance Conpany, Houston Casualty
Conmpany, Industrial Risk Insurers, Lexington |Insurance Co.,
Certain Underwiters at Lloyd s of London, QBE International
| nsurance Limted, Royal Indemity Conpany, St. Paul Fire and
Marine Insurance Co., Swi ss Reinsurance Co. UK LTD., TIG
| nsurance Co., Tokio Marine and Fire Insurance Co., Twin City
Fire Insurance Co., Wirttenbergi shce Versicherung AG and Zurich
Anerican | nsurance Co.?

VWhile the notion currently before the Court involves only

the cl ai magainst Travelers, the reasoning of the Court on this

2Addi ti onal cases have al so been filed which relate to a
simlar body of facts.



notion is of vital interest to the other insurers and they have

all been permtted to be heard on the notion.

DI SCUSSI ON
The extent of the liability of the insurance carriers may
ultimately depend upon resol ution of the question:
Whi ch of the two follow ng statenments best describes what
caused the destruction of the Wrld Trade Center on

Sept enber 11, 20017

1) In a single coordinated attack, terrorists flew hijacked
planes into the twin towers of the Wirld Trade Center.

2) At 8:46 A°M on the norning of Septenber 11th, a hijacked
airliner crashed into the North Tower of the Wrld Trade
Center, and 16 mnutes |ater a second hijacked plane struck
the South Tower.

Since nost property danmage insurance is witten on a “per
occurrence” basis - the maxi muminsured anount will be paid for
each covered occurrence - the Court would normally expect to find
the answer to the question whether the events of Septenber 11th
constituted one or two “occurrences” by | ooking at how t he
parties to the insurance contract defined that termin the policy

they negotiated. 1In the case of the Wrld Trade Center, however,

with m nor exceptions® there were no insurance policies in place

® For exanple, Allianz Insurance Conpany asserts that it
I ssued two insurance policies to Wrld Trade Center Properties
prior to Septenber 11, 2001. The Silverstein Parties, however,
contend that these policies do not set forth the governing
contractual terms. (See Mem of Law of The Silverstein Parties
in Opp. to the Mn of Allianz Insurance Conpany to Dismss the
Silverstein Parties’ Countercls., at 11.) Under the Allianz
pol i ci es:

[t] he word “occurrence” shall nean any one | oss,
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on Septenber 11th, although each of the insurers had signed

bi nders setting forth in summary formtheir agreenent to provide
property danmage coverage. Sone of these binders expressly stated
that the precise | anguage was “to be agreed upon.”

Al t hough Travel ers had not issued a policy as of Septenber
11th, three days later, it issued a policy providing $210, 620, 990
in property damage insurance for the Wirld Trade Center *“per
occurrence.” Despite the fact that the nedia had al ready
reported the controversy over whether the attack on the Wrld
Trade Center constituted one or two “occurrences” for insurance
pur poses, the policy Travelers issued did not define the term
“occurrence.”

Plaintiffs now seek sunmary judgnment contending that, since
Travel ers did not define the term*“occurrence” in the policy, it
agreed to be bound by the nmeaning given to that termin the
deci sions of the courts of the State of New York, where the

coverage was negoti at ed. Plaintiffs argue that, with respect to

di saster or casualty, or series of |osses, disasters or
casualties arising out of one event. Wen the word
applies to loss or losses fromthe perils of tornado,
cyclone, hurricane, windstorm hail, flood, earthquake,
vol canic eruption, riot, riot attending a strike, civil
commoti on and vandal i sm and malicious m schief one
event shall be construed to be all |osses arising
during a continuous period of seventy-two (72) hours.
When filing proof of loss, the Insured may el ect the
nmonment at which the seventy-two hour period shall be
deenmed to have commenced, which shall not be earlier
than when the first loss to the covered property or
i nterests occurs.

(Aff. of Meyer G Koplow and Exs. in Supp. of The Silverstein

Parties’ Opp. to the Mn. of Allianz Insurance Co. to Dismss the

Silverstein Parties’ Countercls., Ex. 4 at 37058.)



insurer liability, “occurrence” has a clear and unanbi guous
nmeani ng under New York law and refers to the “i mredi at e,
efficient, physical, proximte cause of the |oss, not sone
indirect or nore renote cause of causes.” (Pl.’s Reply Mem at
17.)

For its part, Travelers contends that since there was no
policy in place as of Septenber 11th, the Court nust | ook to the
extrinsic evidence concerning the parties’ negotiations,
including the fact that Wllis, the insurance broker for the
Silverstein parties, had circulated to the insurers a policy form
that included the follow ng definition:

“Cccurrence” shall nean all |osses or damages that are

attributable directly or indirectly to one cause or to one

series of simlar causes. All such |osses will be added
toget her and the total amount of such | osses will be treated
as one occurrence irrespective of the period of tinme or area
over which such | osses occur.

(Boyd Aff. Ex. D.)

Wil e Travel ers and the other insurers raise a nunber of
addi tional |egal and factual arguments against the Silverstein
Parties’ contention that the Court can decide, as a matter of
| aw, whether there were one or two “occurrences” on Septenber
11th, the Court’s view is that the dispositive issue on this
notion is whether the term“occurrence” has such a clear and

unanbi guous neaning that the trier of fact should be barred from



considering the avail able extrinsic evidence concerning the
nmeani ng that the parties gave to that termwhen they were
negoti ating the insurance coverage for the Wrld Trade Center.*

Before turning to the specific cases discussing the
construction of insurance contracts under New York law, it is
useful to look at the larger context in which our system of
justice operates.

Several hundred years ago, Lord Chief Justice Coke observed
that truth is “the nother of justice.” Sir Edward Coke, Second
Institute 524. Qur systemof justice is founded on the principle
that litigation is to be a search for the truth; it is not sone
type of intellectual gane that is circunscribed by the inflexible
rules that define it. See Arthur T. Vanderbilt, Cases and
Mat erials on Modern Procedure 10 (1952) (“The fundanental prem se
of the federal rules is that a trial is an orderly search for the
truth in the interest of justice rather than a contest between
two gladiators with surprise and technicalities as their chief
weapons . . . .7).

I n conducting our search for the truth, we sonetinmes apply
rules that nmay appear to obstruct the search for truth in an
i ndi vi dual case because those rules wll enhance the |ikelihood
of finding the truth in a majority of cases. For exanple, by

providing that certain types of contracts will be enforced only

“In view of the Court’s resolution of this issue, there is
no need to reach any of the other issues raised by the parties.
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when evidenced by a witing, the Statute of Frauds seeks to

prot ect agai nst unfounded cl ai s based on all eged oral contracts.
Simlarly, nmany states have Dead Man statutes that preclude
interested parties fromtestifying to conversations with a
deceased party in order to advance an interest adverse to the
deceased.

For simlar reasons, sone states have adopted a strict rule
that courts will not | ook behind the plain neaning of the words
of a contract, no matter how strong the extrinsic evidence that
the parties intended sonething other than that which is indicated
by their words. New York is one of the states that rigidly

adheres to this rule. As Judge Kaye explained in WWW Assocs.

v. Ganconteri, 77 N Y.2d 157, 162 (1990):

That rule inparts "stability to commercial transactions by

saf eguardi ng agai nst fraudul ent clains, perjury, death of

witnesses . . . infirmty of menory . . . [and] the fear

that the jury will inproperly evaluate the extrinsic

evi dence." (Fisch, New York Evidence 8§ 42, at 22 [2d ed].)

However, the rule that the court will not consider extrinsic
evi dence that would vary the plain nmeaning of contract |anguage
only advances the search for the truth if the parties’ intent can
clearly be determned from the words they used. I f contract
| anguage i s anbiguous, then the courts should look to extrinsic
evidence to determne the true intent of the parties. As Judge

Jones observed in Hartford Accident & I ndem Co. v. Wesol owski, 33

N.Y.2d 169, 171-72 (1973):

The objective in any question of the interpretation of a
witten contract, of course, is to determne "what is the



intention of the parties as derived from the |anguage
enpl oyed” (4 Wlliston, Contracts [3d ed.], 8 600, p. 280). At
the same time the test on a notion for summary judgnent is
whet her there are i ssues of fact properly to be resolved by a
jury (CPLR 3212, subd. [b]). In general the courts have
decl ared on countl ess occasions that it is the responsibility
of the court to interpret witten instrunents (WIIiston, op.
cit., 8 601, p. 303). This is obviously so where there is no
anbiguity. (Bethlehem Steel Co. v. Turner Constr. Co., 2
N.Y.2d 456.) I|f there is anbiquity in the term nology used,
however, and determnation of the intent of the parties
depends on the credibility of extrinsic evidence or on a
choi ce anong reasonable inferences to be drawn fromextrinsic
evi dence, then such determination is to be nmade by the jury
(Restatenment, 2d, Contracts, T. D. No. 5, § 238).
(Enphasi s added.)

s the term “occurrence” anbi guous? As Justice Hol nes noted
over eighty years ago, “A word is not a crystal, transparent and
unchanged, it is the skin of a living thought and nay vary greatly
i n color and content according to the circunstances and the tine in

which it is used.” Towne v. Eisner, 245 U.S. 418, 425, 38 S.C

158, 159 (1918). The standard for determ ning whether a word is

anbiguous is found in Curry Road Ltd. v. K Mart Corp., 893 F.2d

509, 511 (2d Gir. 1990):

A term is anbiguous when it is "'capable of nore than one
nmeani ng when vi ewed objectively by a reasonably intelligent
person who has exam ned the context of the entire integrated
agreenent and who is cognizant of the custons, practices,
usages and termnology as generally wunderstood in the
particular trade or business.' " Walk-In Medical, 818 F.2d at
263 (quoting Eskinb Pie Corp. v. Witelawn Dairies, Inc., 284
F. Supp. 987, 994 (S.D.N. Y. 1968) (Mansfield, J.)).

The history of litigation over the neaning of the term
“occurrence” anply denonstrates that its neaning is far from
unanbi guous and nust be divined from the particular context in

which it is used. As Judge Stanton of this Court found in Wtco
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Corp. Vv. Anerican @uarantee and Liability Ins. Co., 1999 W

1000929, at *3 (S.D.N. Y. Novenber 4, 1999):

There is no all-inclusive definition of the term"occurrence”
or any “fornmulation of a test [that is] applicable in every
case, for the word has been enpl oyed i n a nunber of senses and
gi ven varyi ng neani ngs depending on the relative context.”
Hone Ins. Co. v. Aetna Cas. & Sur. Co., 1977 U.S. Dist. LEXI S
13726, at *17 (S.D.N. Y. Sept 29, 1977) (citing MGoarty v.
Great Anerican Ins. Co., 36 N Y.2d 358, 366 (1975)).

See also Safequard Ins. Co. v. Angel Guardian Hone, 946 F. Supp.

221, 230 (E.D.N. Y. 1996) (“Wth respect to the type of liability AGH
woul d foreseeably face, such as that alleged in the Thonas acti on,

the definition of ‘occurrence’ is anbiguous.”); Soc’'y of Roman

Catholic Church of Diocese of Lafayette & Lake Charles, Inc. V.

Interstate Fire & Cas. Co., 26 F.3d 1359, 1364 (5th Cr. 1994);

Uniroyal, Inc. v. Hone Ins. Co., 707 F. Supp. 1368, 1373 (E.D.N.Y.

1988).

This Court has presided over a sufficient nunmber of insurance
coverage cases to be aware that anyone “who is cognizant of the
custons, practices, usages and termnm nol ogy as general |y under st ood
in the i nsurance busi ness” woul d agree with Judge Stanton that the
term “occurrence,” standing alone, is anbiguous and, for that
reason, is often specifically defined in insurance policies. See

E.R Squibb & Sons, Inc. v. Accident & Cas. Ins. Co., 1999 W

350857, at *15 (S.D.N. Y. June 2, 1999); U.S. Liab. Ins. Co. v.

Al bertell, 1992 W. 380024, at *6 (S.D.N. Y. Dec. 7, 1992); Stonewall

Ins. Co. v. National Gypsum Co., 1992 W. 296435, at *2 (S.D.N.Y.

Cctober 6, 1992). Indeed, it apparently was because they viewed t he

11



term *“occurrence” as anbiguous that Plaintiff’s insurance brokers
circulated a specific definition of occurrence to the insurers they
were soliciting.

Wil e cases cited by the Silverstein Parties do construe the
term “occurrence” wthout resort to extrinsic evidence, each of
t hose cases nust be read in light of the particular factual record

before the court. For exanple, in Hartford Accident & Indem Co.

v. Wesol owski, on which Plaintiffs rely, the court did decide the

issue as a matter of law, but only after noting, “As the parties
agree, there is no relevant evidence extrinsic to the insurance
policy bearing on the intention of the parties at the time of its
execution. Thus, there is no question of credibility and there are
no inferences to be drawn fromextrinsic evidence.” 33 N Y.2d at
17.

Simlarly, there does not appear to have been any rel evant

extrinsic evidence in Arthur A. Johnson Corp. V. | ndem 1Ins. Co.

of North Anerica, 7 NY.2d 222 (1959)(construing the word

“accident”) or in Newront M nes Ltd. v. Hanover Ins. Co., 784 F.3d

127 (2d Cir. 1986) (the issue of whether there were one or two
occurrences was properly presented to a jury). |In other cases on
which Plaintiffs rely, the policies at issue contained specific

definitions that the Court was construing. See Travelers Cas. and

Sur. Co. v. Certain Underwiters at Lloyd' s, 96 N. Y.2d 583 (2001);

Stonewall Ins. Co. v. Asbestos Cains Mint. Corp.. 73 F.3d 1178

(2d Gir. 1995).
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The case that nobst strongly supports Plaintiffs’ position is

In re Prudential Lines, Inc., 158 F.3d 65 (2d G r. 1998), but there

the Court did not limt its consideration to the |anguage of the
policy al one, but al so considered “the contracting parties’ actions
prior to the comrencenent of litigation. . . .” 1d. at 79. To the
extent that the Court rejected the insured s argunent because it
was contradicted by the plain neaning of the term*“occurrence,” it
was finding no nore than that the neaning for which the i nsured was
argui ng was out si de any reasonabl e neani ng of the term A word nay
unanbi guously excl ude certain nmeanings while still bei ng anbi guous

in other contexts. See Continental Cas. Co. Vv. Rapid-American

Corp., 80 N.Y.2d 640, 653-53 (1993) (“d auses can, of course, be

anbi guous in one context and not another (conpare, H cks V.

Anerican Resources Ins. Co., 544 So.2d 952, 954 [Ala] [exclusion

not anbi guous as *653 to acids, alkalis and toxic chemcals], with

Molton, Allen, & Wlliams v. St. Paul Fire & Mar. Ins. Co., 347

So.2d 95, 99 [Ala] [exclusion is anbiguous with regard to "natural
material"] ).").

In sum none of the relevant cases conpels a finding that the
term “occurrence” has such an unanbi guous neaning that, in its
search for the truth, justice should blind itself to the wealth of
extrinsic evidence concerning the parties intentions that is
avai lable in this case. This includes the specific definition of
the term occurrence circulated by the insurance agent for the

Silverstein Parties, testinmony and docunents relating to the
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negoti ations prior to Septenber 11th and the overall structure of
the insurance program fromthe Wrld Trade Center, and testinony
and docunent ary evi dence concer ni ng statenents made after Sept enber
11th by those who had been involved in negotiating the insurance
contracts, in which they expressed their views on the question of
whet her there had been one or two occurrences.

VWhile the Court is not unm ndful of the Silverstein Parties’
interest in obtaining a pronpt decision concerning the anount of
noney the insurers will have to contribute to the rebuilding of the
Wrld Trade Center, that interest can not outweigh the interest of
justice in insuring that the true extent of that liability is
fairly and accurately determ ned.

For the foregoing reasons, the notion for summary judgnent as

to the liability of The Travelers Indemmity Conpany is deni ed.

SO ORDERED.
Dat ed: New Yor k, New York

June 3, 2002

JOHN S. MARTIN, JR, U S D.J.
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For Plaintiffs:

Herbert M Wachtell

Wachtel |, Lipton, Rosen & Katz
51 West 52" Street

New Yor k, NY 10019-6150

For Def endant:

Harvey Kurzwei |

Dewey Bal |l antine LLP

1301 Avenue of the Anericas
New York, NY 10019
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